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«ampus policies need
reform in California

By James E. Moore Il

U.8. Education Secretary
Betsy DeVos' announcement
that the agency will act to re-
place the broad social inter-
vention Jaunched with its
“Dear Collengue” letter of 2011
is a welcome correction. The
letter is technically non-bind-
ing guidance to schools and
universities, but is really an
administrative shorteut that
created rules without the pe-
riod of notice and comment
otherwise required.

Under Title [X of the Educa-
tion Amendments of 1972, uni-
versities receiving federal sup-
port, or whose students receive
federal aid, have a responsi-
bility to protect students from
sexual harassment, including
sexual violence. Unfortunately,
the 2011 guidance concerning
jnvestigation and adjudication
of student sexual misconduct
gutted procedural fairness for
sccused students nationwide.
But universities quickly com-
plied, rather than risk being
cut off from federal funding.

The “Dear Colleague” letter
addresses a substantive prob-
lem. Traditionally, universi-
ties have been quick Lo expel
students convicted of serious
erimes, but have been relue-
tant to expel students on the
basis of internal findings, ex-
cept for cheating.

Although this avoided civil
linbility, it also led to many ep-
isodes of unpunished student
misconduet, including crimi-
nality. Worse, many universi-
ties were passively or even ac-
tively resistant to acting on
student complaints of rape.

Unfortunately, the DOE's
2011 guidance created new
problems that are just as vex-
ing.

Adjudicating guilt always
involves uncertainty. Courts
ascribe gullt in eriminal cases
only if evidence of guilt is
clear and convincing. As a re-
sult, criminal courts free
many of the gnilty and convict
very few of the innocent.

The 2011 guidance required
schools to reject the crimi-
nal standard and instead ad-
judicate accusations of stu-
dent eriminal sexual miscon-
duct on the basis of the civil
law’s weaker, preponderance-
of-the-gvidence standard. Even
under the begt procedural eir-

cumstances, which are out of
reach for universities, some of
these adjudications are factu-
ally wrong. No one knows ex-
getly how many, but itis a
mathematical certainty that
the number of innocent stu-
dents found responsible for
sexual misconduct is increased
under the DOE's guidance. The
agency took the morally objec-
tionable position that universi-
ties must punish more of their
criminal students by punish-
ing more innocent students.

DeVos has said “enough.”

Unfortunately, Califor-
nia institutions will not en-
joy the full relief provided by
DeVos' changes. California’s
2014 “affirmative consent” law
makes the DOL's preponder-
ance-of-the-evidence standard
for sexual misconduct cases
u requirement for public in-
stitutions and for private in-
stitutions receiving state sup-
port, including state financial
aid to students, That's every-
bady.

There is still 2 meaning-
ful step California’s institu-
tions can take. Universities

are quick to point out their
conduct hearings are not law
courts, but then predicate pro-
cedures on legal practices and
precedents. These include the
practice of treating separate
accusations of sexual miscon-
duct leveled against the same
student as cumulative evi-
dence of wrong doing, and a
path to expulsion.

Sex crimes are special.
Courts permit prosecutors to
introduce evidence that defen-
dants have committed previ-
ous sex crimes, even if there
have been no previous convic-
tions or even charges. Mere ar-
rest qualifies as evidence.

However, students being in-
vestigated by their schools
for sexual misconduct are
not defendants in a eriminal
court, and there is no compel-
ling reason for university to
buy into this practice and ac-
knowledge any previous acts
for which students have not
been found responsible.

There is ample reason not
to. Students are my favorite
people, but their obliviousness
to risk and the intensc bonds
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that develop between them
can induce them to collude in
a lie. Current university prac-
tices present a great danger
that two false, carefully coor-
dinated accusations of rape
from two different women can
be sufficient to ensure punish-
ment of any student they tar-

get.

The DOE’s interim revi-
sions to the current guidance
are forthcoming. This will not
mean turning a blind eye to
campus rape. It will be an op-
portunity to restore conven-
tional standards of procedural
fairness at universities,

Even if California'’s Legis-
lature persists in the fallacy
of trying to protect victims
by punishing innocents, there
are important steps California
universities can and should
take to improve the fairness of
their Title 1X procedures.
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